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CFPB Finalizes COVID-19 Mortgage

Servicing Rules

Abigail M. Lyle and Taylor Williams®

The Consumer Financial Protection Bureau has issued the 2021 Mortgage Servicing

COVID-19 Final Rule. The authors of this article provide a brief overview of the key

components of the final rule.

The Consumer Financial Protection Bureau (the “CFPB”) previously issued
a proposed rule that would, among other things, establish a temporary
COVID-19 emergency pre-foreclosure review period until December 31, 2021,
for principal residences. The CFPB accepted public comments through May
10, 2021, and, in response to the comments received, the CFPB issued the
2021 Mortgage Servicing COVID-19 Final Rule (the “Final Rule”) on June 28,
2021. The Final Rule took effect August 31, 2021. Below is a brief overview of
the key components of the Final Rule.

NEW PROCEDURAL SAFEGUARDS FOR FORECLOSURE
INITIATION

Unlike the Proposed Rule, the Final Rule does not implement a blanket
prohibition on foreclosure actions. Nonetheless, the Final Rule only allows
servicers to proceed with foreclosures upon satisfaction of a prescribed
“procedural safeguard.” Beginning August 31, 2021, through December 31,
2021, unless an exception applies, a servicer must ensure that at least one of the
following procedural safeguards has been met before referring certain 120-day
delinquent accounts for foreclosure. Broadly, the following three procedural
safeguards apply to first notice or first filings to initiate foreclosures:

»  Submission of Loss Mitigation Application. The borrower must have
submitted a completed loss mitigation application, the borrower must
have remained delinquent at all times since submitting the application,
and 12 CFR § 1024.41(f)(2) permits the servicer to make the first

notice or filing required for foreclosure.

“ Abigail M. Lyle, a partner in the financial services litigation and compliance practice group
in the Dallas office of Hunton Andrews Kurth, focuses her practice on regulatory compliance and
defending financial institutions in enforcement actions and litigation related to consumer
protection laws. Taylor Williams is an associate in the financial institutions corporate and
regulatory practice group in the firm’s Dallas office, focusing on counseling financial service
providers on regulatory and compliance matters. The authors may be reached at alyle@huntonak.com
and twilliams@huntonak.com, respectively.
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» Abandonment. The property securing the mortgage loan must be
considered to be abandoned by applicable state or local law.

*  Unresponsiveness. The borrower must have been unresponsive to servicer
outreach for at least 90 days before the servicer makes the foreclosure
referral, including no response to the outreach required by 12 CFR
§1024.39(a) and (b) and § 1024.41(f)(3). Further, the borrower’s
forbearance program (as applicable), must have ended at least 30 days
before the servicer makes the foreclosure referral.

Servicers are not required, however, to comply with the procedural safeguards
if (a) the foreclosure referral (as permitted by applicable law) occurs on or after
January 1, 2022, (b) the borrower was more than 120 days delinquent prior to
March 1, 2020, or (c) the statute of limitations applicable to the foreclosure will
expire before January 1, 2022.

STREAMLINED LOAN MODIFICATION

The Final Rule codifies the streamlined loan modification options set forth
in the Proposed Rule to borrowers with COVID-19-related hardships based on
the evaluation of an incomplete application. If requisite criteria are met,
servicers can offer the loan modification to a borrower based upon an evaluation
of an incomplete application. Pursuant to the Final Rule, a loan modification
made in reliance upon this exception must meet the following requirements:

*  COVID-19-Related Hardship: The borrower must be experiencing a
COVID-19-related hardship.

» Term and Payment Limitations: The modification may not cause the
borrower’s monthly principal and interest payment to increase and may
not extend the term of the loan by more than 480 months from the
date the loan modification is effective.

*  Non-Interest-Bearing Deferred Amounts: Any amounts that a borrower
may delay paying until the loan is refinanced, the property is sold, or
the loan modification matures must not accrue interest.

»  Fee Restrictions: The servicer may not charge any fee in connection with
the modification and must waive any existing late charges, penalties,
stop payment fees, or any similar charges that were incurred on or after
March 1, 2020, upon a borrower’s acceptance of the loan modification.

*  Delinquency Cure: A borrower’s acceptance of the loan modification
must end any preexisting delinquency on the loan or the modification
must be designed to end any preexisting delinquency upon the
borrower satisfying the servicer’s requirements for completing a trial
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loan modification plan and accepting a permanent loan modification.

If a borrower accepts an offer made pursuant to this exception, the Final Rule
excludes servicers from certain requirements with respect to any loss mitigation
application that was submitted prior to the loan modification offer, such as
exercising reasonable diligence to complete the loss mitigation application and
sending the required acknowledgment notice as required by 12 CFR 1024.41(b)(2).
The Final Rule, however, will require servicers to immediately resume
reasonable diligence efforts to obtain a complete loss mitigation application if
a borrower becomes delinquent after accepting a loan modification or requests
further assistance.

EARLY INTERVENTION REQUIREMENTS

The Final Rule imposes new early intervention requirements to ensure
servicers are communicating timely and accurate information to borrowers
about their loss mitigation options. The specific communications hinge on
whether a borrower is currently in a forbearance program or not.

If a borrower is not in a forbearance program at the time live contact is
established by the servicer and a forbearance program is available to borrowers
experiencing a COVID-19-related hardship, the servicer must ask the borrower
whether they are experiencing such a hardship. If the borrower indicates that
they are experiencing a COVID-19-related hardship, the servicer must list and
briefly describe any available forbearance programs and what action the
borrower must take to be evaluated for such program. The servicer is also
required to identify at least one way the borrower can find contact information
for homeownership counseling services (for example, referencing the borrower’s
periodic statement).

Conversely, if a borrower is currently participating in a forbearance program
made available to borrowers experiencing a COVID-19-related hardship,
during the live contact made pursuant to 12 CFR 1024.39(a), the servicer must
provide certain information to the borrower, which includes:

* Informing the borrower of the date the borrower’s current forbearance
program ends;

* Providing a list and brief description of each of the types of forbearance
extensions, repayment options, and other loss mitigation options,
including but not limited to COVID-19-related options, made avail-
able to the borrower to resolve a borrower’s delinquency at the end of
the forbearance program and the actions the borrower must take to be
evaluated for such loss mitigation options; and

* Informing the borrower of at least one way the borrower can find
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contact information for homeownership counseling services (for ex-
ample, referencing the borrower’s periodic statement).

This provision, however, is temporary and ends on October 1, 2022.

REASONABLE DILIGENCE OBLIGATIONS

The Final Rule codifies a servicer’s reasonable diligence obligations when the
borrower is in a short-term payment forbearance program based on the
evaluation of an incomplete application. Under the Final Rule, a servicer must
contact the borrower no later than 30 days before the end of the forbearance
period to determine whether the borrower wishes to complete the loss
mitigation application and proceed with a full loss mitigation application. If a
borrower requests further assistance, the Final Rule requires that a servicer
exercise reasonable diligence to complete the application before the end of the
forbearance program period.

DEFINITION OF “COVID-19-RELATED HARDSHIP”

Finally, the Final Rule codifies “COVID-19-related hardship” to mean, “a
financial hardship due, directly or indirectly, to the national emergency for the
COVID-19 pandemic declared in Proclamation 9994 on March 13, 2020
(beginning on March 1, 2020) and continued on February 24, 2021 in
accordance with section 202(d) of the National Emergencies Act (50 U.S.C.
1622(d)).”

KEY TAKEAWAYS

While the Final Rule is not as far-reaching as the blanket foreclosure
prohibition initially suggested in the Proposed Rule, it is nonetheless apparent
that the CFPB’s clear focus is still on preventing foreclosures. Servicers
impacted by the Final Rule should be aware of the new procedural safeguards
before initiating foreclosures between August 31, 2021 and December 31,
2021. Further, the additional flexibility provided by the Final Rule is an
additional tool for lenders and servicers to develop alternative work-out and
modification programs with borrowers. As expected, the Final Rule covers loans
on principal residences and generally excludes small servicers.

Servicers should also be mindful of the relevant record retention require-
ments as they pertain to the Final Rule. Specifically, Regulation X imposes
additional record retention requirements for servicers, particularly in connec-
tion with demonstrating compliance with the procedural safeguards. If a
servicer makes the first notice or filing required by law for any judicial or
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non-judicial foreclosure process before January 1, 2022, a servicer must ensure
its records include evidence demonstrating compliance with, among other
things, the satisfaction of one of the procedural safeguards described above. For
example, if the procedural safeguards are met due to a borrower’s unrespon-
siveness, a servicer must ensure its records include evidence demonstrating that
the servicer did not receive communications from the borrower during the
applicable time period.

Accordingly, it is important that servicers implement appropriate policies and
procedures to address the new Final Rule requirements, with particular focus on
building out new processes to be able to document compliance with the
procedural safeguards.
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